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QUESTIONS PRESENTED 

I. Was Herod’s decision to execute John the Baptist in 
the wake of the Baptist’s politically destabilizing 
actions a decision made in his official capacity, 
rendering any alleged “conspiracy” by Salomé a legal 
impossibility? 

II. Given that even the prosecution attributes differing 
motives to the various alleged “conspirators,” and 
there was no “agreement” of any kind ever reached, 
must the verdict be overturned for failure to prove the 
necessary elements of a justiciable conspiracy, i.e., an 
agreement among individuals with similar purposes to 
carry out an unlawful act? 

III. Given every Roman citizen’s First Amendment right 
to petition the government, did the District Court err 
in concluding that Salomé’s formal request to her 
government that John the Baptist be executed 
somehow lost its quality as protected speech simply 
because Herod was her step-father? 



STATEMENT OF THE CASE 

Petitioner Salomé finds herself in the decidedly 
unfortunate role of step-daughter of Tetrarch Herod Antipas, 
sovereign ruler of Galilee and Perea.  Though, in the words 
of a poet who is not quite yet famous, Salomé has been able 
to “keep [her] head, when all about [her] are losing theirs and 
blaming it on [her],” she is a victim.  Rudyard Kipling, If -- .  
She is a victim of her step-father’s unapologetic sexual 
abuse; she is a victim of a mother who turned a blind eye to 
that abuse and then used Salomé as a pawn for her own 
selfish purposes; and she is a victim of a prosecution that 
preferred to pander to the public’s insatiable appetite for 
stories of family dysfunction and domestic intrigue rather 
than to address important sociopolitical and religious 
concerns. 

Salomé thus comes before this Court 1  convicted of a 
legal impossibility—conspiring with the Tetrarch Herod 
Antipas, to commit a lawful act—the execution of a traitorous 
agitator.  At an official state dinner honoring the Royal 
Birthday, Herod commanded Salomé to make any request she 
wished of him.  She complied, by formally requesting the 
execution of John the Baptist—specifically, his beheading.  
The Baptist had been spreading salacious (and seditious) 
accusations about the royal family, and his very life became 
the center of a political maelstrom.  After careful 
consideration, Herod granted Salomé’s request, dispatching 
state employees to carry out the execution.  They in turn did 
as Herod commanded (who had any choice?) and returned 
shortly with the rather gruesome evidence. 

  
                                                 

1  Although the question was admittedly not raised in the 
Petition, this most Honorable Court should by all rights decline to 
hear this case because the Sanhedrin has jurisdiction over matters 
occurring within the borders of Galilee.  See Mk. 14:53-65 (Sanhedrin 
try and convict Jesus of Nazareth); but cf. Mk. 15:1-15 (Pilate respon- 
sible for deciding proper punishment). 
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The court below, at the prosecution’s behest, ignored the 
political turmoil surrounding the Baptist, concluding that the 
execution was a private, domestic matter: the Baptist had, of 
course, publicly criticized Herod’s marriage to Salomé’s 
mother, Herodias.  Salomé, the prosecution claimed, was 
emotional, and dutifully carried out her mother’s bidding.  
The district court agreed.2 

The lower court also agreed with the prosecution that 
Herod acted “as a private husband and stepfather” when he 
granted Salomé’s request.  Herod in fact had ample political 
reason for executing the Baptist: many believed the Baptist 
was about to spark an uprising of the Judean people, who 
perceived the Roman occupation as increasingly oppressive.  
Indeed, it was well-established that Herod “perceived seeds 
of revolt, championed by John.” (R. 1.) 

But even if the Court agrees that Herod’s motivation in 
ordering the Baptist executed related exclusively to his 
marriage, untinged by the turbulent political tides, there is 
nothing “private” about most any aspect of a royal marriage 
—as sovereigns over the millennia have unhappily learned.  
Challenges to a sovereign’s marriage not only endanger the 
spouse in question,3 but also the people, given the propensity 

                                                 
2  One can only wonder whether, if Salomé were Herod’s son 

rather than his daughter, and had made the request after returning 
from battle rather than a forced, age-inappropriate dance perfor- 
mance, the prosecution would have assumed Salomé’s motives were 
domestic rather than political.  With luck, one day, women and girls 
may be presumed to be preoccupied with politics and business instead 
of emotions and matters of the heart. 

3  The Baptist’s vitriol threatened the lives of Queen Herodias 
and Salomé, if history is any predictor.  See, e.g., Jezebel (King 
Ahab’s wife, fed to dogs); Guinevere (King Arthur’s wife, sentenced 
to burn); Catherine of Aragon (wife of King Henry VIII, died in 
detention); Anne Boleyn (wife of King Henry VIII, beheaded); 
Catherine Howard (same).  (Some poetic temporal license taken.)  
When a king’s marriage is challenged, the queen and royal children 
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of such challenges to erupt into some of the bloodiest wars on 
record.  The “thousand ships” launched to rescue Helen (and 
her lovely face) from her Trojan kidnappers were no mere 
pleasurecraft.  See generally Homer, The Iliad.  Our great 
Roman Republic itself was born from the violent aftermath of 
the rape of Lucretia—a Roman nobleman’s wife who, after 
being raped by the king’s son, publicly demanded vengeance 
before plunging a knife into her own heart.  And the entire 
Roman Empire would later be brought to its knees by Attila 
the Hun, after the Emperor’s daughter Honorias sent him a 
plea for help in exchange for her hand in marriage.  In short, 
the historical lens does not afford a view of any sovereign’s 
marriage or family as a “private” matter. 

SUMMARY OF ARGUMENT 

Against the backdrop of history, Herod’s order for the 
Baptist’s execution was anything but a “private act.”  In a 
kingdom where succession is decided not by election, but by 
procreation, far more hangs on the legitimacy of the 
sovereign’s marriage than on any hanging chad or butterfly 
ballot.  A challenge to the royal marriage is a challenge to the 
state itself.  It is a call for insurrection.  And in this case, the 
political element even transcended the criticism of Herod’s 
marriage.  There is no precedent for criminalizing the 
sovereign’s prudent response to a threat posed by a traitorous 
activist; indeed, more than an official act, it was Herod’s duty 
to squelch rebellion.  Salomé, in turn, cannot have illegally 
“conspired” with Herod to carry out a lawful execution, 
particularly where there was no “agreement” among the 
alleged conspirators.  Additionally, Salomé had a First 
Amendment right to formally request that the government 
execute a man whom many wanted dead.  She should not be 
held to a different standard simply because she had the 
distinct misfortune—on many levels—to have Herod as her 
step-father as well as the ruler of her kingdom. 
                                                                                                                 
are often the first casualties.  See generally George R.R. 
Martin, A Game of Thrones. 
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ARGUMENT 

I. Herod’s execution of the Baptist was an official 
act. 

1. An official act is one that has “more or less [a] 
connection with the general matters committed by law to [the 
official’s] control or supervision.”  Spalding v. Vilas, 161 
U.S. 483, 498 (1896).  As Tetrarch, all matters relating to the 
governance of Galilee and Perea are not just “more or less” 
committed to Herod’s control and supervision—they are his 
exclusive dominion.  This certainly includes matters relating 
to the suppression of rebellion.  The Baptist’s spurious 
accusations (not to mention his political criticism of the 
Roman occupation) destabilized all of Galilee and jeopard- 
ized Roman peace.  Herod had both the power and the 
obligation to stymie insurrection by whatever means neces- 
sary—including the imprisonment and, if necessary, sum- 
mary execution of known radical elements like the Baptist.  
Cf. Ex Parte Quirin, 371 U.S. 1 (1942) (seditious agents not 
entitled to full trial in war time). 

Herod acted in his official capacity when he ordered that 
the Baptist lose his head.  Beheadings and other violent 
executions are arguably not just a function of a sovereign, but 
a defining trait.  Actions far more egregious have been taken 
by other Roman rulers, and there has never been any sugges- 
tion that these acts were crimes under Roman law.  See, e.g., 
Matt. 2: 16-18 (Herod Antipas’s father, Herod the Great, 
massacres every child under age of two); Reza Aslan, Zealot: 
The Life and Times of Jesus of Nazareth, 20-21 (Herod the 
Great, upon ascending to the throne, “massacred nearly every 
member of the Sanhedrin” and later, “execute[d] so many 
members of his own family that Caesar Augustus once 
famously quipped, ‘I would rather be Herod’s pig than his 
son.’”)  (Being his son’s step-daughter was no walk in the 
park either.)  There is also a long and notorious tradition of 
executing those such as the Baptist, who profess to bring the 
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message of God.4  In short, from an historical perspective, 
the only particularly remarkable thing about the execution of 
John the Baptist was the novel means of transporting the 
head. 

2. Because Herod acted in his official capacity, 
Salomé’s conviction cannot stand.  Rome’s conspiracy 
statute requires the prosecution to show that “two or more 
persons conspire[d] . . . to commit an offense . . . .”  18 S.I.R 
§ 371 (emphasis added).  If the object of the alleged 
“conspiracy” is not in fact a crime, then there is no 
conspiracy.  Ventimiglia v. United States, 242 F.2d 620 (4th 
Cir. 1957).  Salomé did not conspire with Herodias and 
Herod to murder the Baptist.  She merely requested that 
Herod exercise his legal authority and official prerogative to 
execute a traitor.  This Court should therefore reverse the 
judgment of the lower tribunal and vacate Salomé’s 
conviction. 

                                                 
4 See Aslan, xxiii-xxix:   

The Prophet Theudas . . . had four hundred disciples be- 
fore Rome captured him and cut off his head.  A 
mysterious charismatic figure known only as “the 
Egyptian” raised an army of followers in the desert, 
nearly all of whom were massacred by Roman troops.  
In 4 B.C.E. . . . a poor shepherd named Athronges put a 
diadem on his head and crowned himself “King of the 
Jews”; he and his followers were brutally cut down by a 
legion of soldiers.  Another messianic aspirant, called 
simply, “the Samaritan,” was crucified by Pontius Pilate 
even though he raised no army and in no way challenged 
Rome. . . . [Also noteworthy are] Hezekiah the bandit 
chief, Simon of Peraea, Judas the Galilean, his grandson 
Menahem, Simon son of Giora, and Simon son of 
Kochba—all of whom declared messianic ambitions and 
all of whom were killed for doing so. 
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II. The alleged “conspirators” lacked the common 
purpose and agreement necessary to effect a 
conspiracy. 

1. “To constitute a conspiracy there must be unity of 
design and purpose.”  Hoffman v. U.S., 68 F.2d 201 (10th 
Cir. 1933).  And if there is no meeting of the minds, no 
agreement, then there is no conspiracy.  See id.; see also U.S. 
v. Direct Sales Co., 44 F.Supp. 623, 627 (W.D.S.C. 1942) 
(conspiracy requires a “mutual understanding”).  Here, there 
was no “unity of design and purpose”—nor any “mutual 
understanding” at all—as between Herodias, Salomé, and 
Herod: Herodias no doubt sought to vindicate her slighted 
honor; Salomé to satisfy largely unexpressed personal 
desires, or perhaps to oblige her mother’s request as any 
dutiful daughter would do; and Herod to preserve the stability 
of his kingdom.  The death of John the Baptist was but the 
means to these disparate ends; there was therefore no 
conspiracy. 

2. Perhaps even more fundamentally, there was no 
agreement.  Even if the Court finds that the alleged 
conspirators had a common purpose, “mere knowledge or 
approval of or acquiescence in the object and purpose of a 
conspiracy without an agreement to cooperate in achieving 
such object or purpose does not make one a party to a 
conspiracy . . . nor establish the existence of a conspiracy.” 
United States v. Nall, 949 F.2d 301, 306 (10th Cir. 1991) 
(internal quotation marks and citation omitted) (emphasis 
added). 

Here the record is completely devoid of any evidence 
that Salomé, Herodias, and Herod entered an “agreement to 
cooperate” to bring about the death of John the Baptist.  
Indeed, there is no evidence they entered into any agreement 
at all.  Rather, the Baptist’s ignominious end was the result of 
a series of fortuities: Herod spontaneously offered to grant a 
boon to Salomé, who spontaneously turned to her mother for 
advice, who spontaneously seized the opportunity to obtain a 
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particular severed head.  Absent from all of this is any hint of 
an actual plan or agreement, and thus a most basic element of 
a conspiracy is utterly lacking.  See U.S. v. Bright, 630 F.2d 
804, 813 (5th Cir. 1980)  (“The essence of conspiracy is 
proof of a conspiratorial agreement . . . .”). 

III. Salomé’s request was Protected Speech under 
Roman law. 

1. Roman law holds sacrosanct a citizen’s freedom of 
speech, and specifically protects the right “to petition the 
Government for a redress of grievances.” Roman Const. 
amen. I.  This protection must doubly apply where, as here, 
the government expressly solicits the petition.  Herod invited 
Salomé to ask for whatever her heart desired, “unto the half 
of my kingdom.” Mark 6:23.  It would turn the First 
Amendment on its proverbial head to pervert Salomé’s 
protected response to that invitation into grounds for criminal 
prosecution.  Roman law does not require such an absurd 
result. 

2. Although it is true that speech may lose protection if 
both intended and likely to incite “imminent lawless action,” 
(Brandenburg v. Ohio, 395 U.S. 444, 447 (1969)), Salomé’s 
request was protected for two reasons.  First, Salomé did not 
have the requisite intent to incite lawless action.  See United 
States v. Spock, 416 F.2d 165, 178-79 (2d Cir. 1969) (articu- 
lating intent requirement).  Salomé reasonably believed that 
Herod, as Tetrarch, could legally execute the Baptist at any 
time.  See Section I, supra, and especially n.4 (references to 
long history of brutal state execution of various self- 
professed messiahs).  She therefore could not have intended 
to effect lawless action. 

Second, even if this Court were to find that Salomé 
intended to solicit a lawless act, her speech remained 
protected because she did not solicit “imminent” lawless 
action.  See Hess v. Indiana 414 U.S. 105, 108 (1973) 
(discussing imminence requirement).  Commentators on this 
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matter often overlook that Salomé’s specific request, as most 
faithfully recorded, was that Herod “give me by and by in a 
charger the head of John the Baptist.” Mk. 6:25 (KJV) 
(emphasis added).  Salomé was in no hurry.  She was happy 
to have her request thoughtfully considered, and, if ultimately 
granted, to see the Baptist’s head “at some indefinite future 
time.” Hess, 414 U.S. at 108.  Her speech therefore was 
protected, and cannot be the basis for a criminal conviction. 

CONCLUSION 

For the foregoing reasons, Petitioner Salomé asks this court 
to reverse the judgment of the District Court for the District 
of Galilee. 

Respectfully submitted, 
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